
Chapter 2 

The Constitution 

Learning outcomes 

Key questions answered in this chapter: 

■ What are the key features of the US Constitution? 

■ How are constitutional amendments made? 

■ Why has the Constitution been so rarely amended? 

■ What are the principal constitutional rights? 

■ What are the key principles of the US Constitution? 

■ What is the doctrine of the separation of powers? 

■ How do the checks and balances of the Constitution work? 

■ What is federalism and how has it changed? 

■ What are the consequences of federalism? 

■ What are the principal similarities and differences between the US and 

UK constitutions? 



Introduction 
What's your first thought when you see this chapter title~ 'The ConSt itut_i0 n'? 
I guess you think of old, musty-smelling documents, archaic rules, old-fashioned 
language that is largely incomprehensible, and eighteenth-century men ~ressed 
in leather breeches and wigs. That's quite understandable. But the American 
Constitution is a far more dynamic document than those words and phrases 
would lead you to believe. After all, consider the following questions: 
■ Who decides on the racial balance permitted in America's schools and 

universities? 
■ Who decides on the rules under which campaign finance operates? 
■ Who decides what rights Americans have to own guns? 
■ Who decides on the rights of arrested persons? 
■ Who decides on the operation of the death penalty in America? 
■ Who decides on what rights women have in the matter of abortion? 
■ Who decides on whether same-sex marriages are permitted within 

America? 
■ Who decides on matters of freedom of speech? 
■ Who decides whether or not you have a right to burn the American 

flag? . 
■ Who decides on whether the president or Congress has exceeded their 

powers? 

The answer to those questions - and to many more - is, ultimately, the 
United States Supreme Court. But how do they arrive at these decisions? By 
interpreting and applying what the United States Constitution has to say on 
these matters. Yes, the Constitution is America's ultimate handbook. And 
although you won't find any mention of abortion, marriage or flag burning in 
this document, you will find all the principles from which decisions on these and 
other matters can, and must, be arrived at. 

And there's more. Why could President Barack Obama not run for re-election 
in 2016? Answer: because the Constitution limits a president to two terms in 
office. Why did Jeff Sessions have to resign from the Senate when he became 
attorney general (head of the Department of Justice) in 2017? Answer: because 
the Constitution forbids someone being a member of the legislature and the 
executive at the same time. Why are elections to the House of Representatives 
held every two years? Answer: because the Constitution says so. Why do all 
those over 18 have the right to vote? Answer: because the Constitution says 
so. Why do Americans have such feeble gun control laws? Answer: because the 
Constitution states that 'the right of the people to keep and bear arms shall not 
be infringed'. 

So, as we study the Constitution, forget the musty-smelling museum exhibit, 
and think instead of the most important eighteen pages of printed matter that 
are to be found anywhere in the United States. It really is the stuff of everyday 
life, now, in the twenty-first century. 

The nature of the Constitution: three key features 
On 17 September 1787, the task of writing the new Constitution was complete. 
When the delegates emerged from their self-imposed silence in Independence 
Hall in Philadelphia, it is said that a woman approached Benjamin Franklin and 
asked :_ •~ell, Doct?r, _what have we got - a republic or a monarchy?' Replied 
Franklin: A republic, 1f you can keep it .' 
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Key term 

Codified constitution A 
constitution that consists 
of a full and authoritative 
set of rules written down in 
a single text. 

Key terms 

Supremacy clause The 
portion of Article VI 
which states that the 
Constitution, as well as 
t reaties and federal laws, 
'shall be the supreme law 
of the Land'. 

Enumerated (or delegated) 
powers Powers de legated 
to the federal government 
under the Const itution. 
Generally these are those 
enumerated in the first 
three Articles of the 
Constitution. 

Box 2.1 

What the Constitution provided 
Article 1 'All legislative Powers herein granted shall be vested in a Congress 

of the United States, which shall consist of a Senate and House of 
Representatives.' . . 
'The executive Power shall be vested in a President of the United Art icle II 
States of America.' 

Article 111 'The judicial Power of the United States shall be vested in one 
Supreme Court and in such inferior Courts as the Congress may from 
time to time ordain and establish.' 

Article IV Federal-state and state-federal relationships 
ArticleV 
Article VI 
Article VII 

Amendment procedures 
Miscellaneous provisions, including the 'supremacy clause ' 
Ratification procedure 

A codified constitution 
There are three key features that we need to understand about the nature of 
the United States Constitution. First, it is a codified constitution. A code is a 
systematic and authoritative collection of rules. So, for example, the Highway 
Code is the collected and authoritative set of rules for all road users. In much the 
same way, the United States Constitution is the collected and authoritative set of 
rules of American government and politics. By definition, a codified constitution is 
also a written constitution, though as we shall see later, not everything about the 
ordering of American government and politics is to be found in the Constitution. 

Box 2.2 

The nature of the Constitution 
1 It is a codified constitution. 
2 It is a blend of specificity and vagueness. 
3 Its provisions are entrenched. 

This new codified constitution consisted of seven Articles (see Box 2.1), the 
first three of which explained how the three branches of the federal (national) 
government would work and what powers they would have. Article I established 
Congress as the national legislature, defining its membership, the qualifications and 
method of election of its members, as well as its powers. Under Article I, Section 8, 
Congress was given specific powers such as those to 'coin money' and 'declare war'. 

Article II decided - somewhat surprisingly - on a singular, rather than a 
plural, executive by vesting all executive power in the hands of 'a President'. 
The president would be chosen indirectly by an Electoral College. 

Article Ill established the United States Supreme Court, though Congress 
quickly added trial and appeal courts. Although not explicitly granted, the Court 
was to have the role of umpire of the Constitution, implied in the supremacy 
clause of Article VI and the provision in Article Ill itself that the Court's judicial 
power applies to 'all Cases ... arising under this Constitution'. The Court would 
make this more explicit in its landmark decision of Marbury v Madison in 1803. 

These three Articles contain what are called the enumerated (or delegated) 
powers granted to the federal government. The significance of this is that the 



Key terms 

Implied powers Powers 
possessed by the federal 
govern ment by inference 
from those powers 
delegated to it in the 
Constitut ion (see also 
'Necessary and proper 
clause'). 

Necessary and proper 
clause The fi nal clause of 
Article I, Section 8, which 
empowers Congress to 
make all laws 'necessary 
and proper' to carry out 
the federal government 's 
duties. 

Reserved powers Powers 
not delegated to the 
federal government, or 
prohibited by it to the 
states, are reserved to the 
states and to the people. 

Concurrent powers 
Powers possessed by 
both the federal and state 
governments. 

federal government does not possess unlimited power, but only such power as is 
given it in the Constitution. But it was also given much less specific powers. 

A blend of specificity and vagueness 
This brings us to our second feature of the United States Constitution - that 
it is a blend of both specificity and vagueness. So far we have focused on the 
specifics. But not everything in the Constitution is quite so cut and dried. We 
need to be aware of what are known as implied powers - powers of the 
federal government that the Constitution does not explicitly mention, but 
that are reasonably implied from the delegated powers. So, for example, the 
power to draft people into the armed forces may be implied from Congress's 
enumerated power to raise an army and navy. Congress was also given the 
power to 'provide for the common defence and general welfare of the United 
States'. From this was implied that Congress had the power to levy and collect 
taxes to provide for the defence of the United States. 

Many of the implied powers are deduced from what is called the necessary 

and proper clause of Article I, Section 8. This is often referred to as the 'elastic 
clause' of the Constitution because, by it, the powers of the federal government 
can be stretched beyond the specifically delegated or enumerated powers. So in 
this sense, although some parts of the Constitution are very explicit, there are 
other parts where it is very vague and the Constitution has therefore been able 
to adapt to the ever-changing circumstances of the nation. As we shall see in 
Chapter 5, much of this adaptation has been done by the Supreme Court. 

We have seen, therefore, that the Constitution delegated certain powers 
to the federal government alone. The Constitution also includes what we call 
reserved powers - that is, powers that are reserved to the states alone or 
to the people. This provision is found in the Tenth Amendment (see Box 2.3), 
added to the original Constitution in 1791 . This again limits the power of the 
federal government by stating that all the powers not delegated to the federal 
government, or prohibited to the states, 'are reserved to the States, or to the 
people'. Then there are also the concurrent powers of the Constitution -
those powers shared by the federal and state governments, such as collecting 
taxes, building roads and maintaining courts. 

Box 2.3 

The Tenth Amendment 

'The powers not delegated to the United States by the Constitution, nor prohibited 
by it to the States, are reserved to the States respectively, or to the people.' 

Alongside the specific granting of powers there is the supremacy clause 
of Article VI, mentioned earlier. This enshrines into the Constitution a key 
principle of American government that asserts the supremacy of national law. 
In this clause, the Constitution provides that the laws passed by the federal 
government under its constitutional powers are the supreme laws of the land. 
Therefore any legitimate national law automatically supersedes any conflicting 
state law. 

Its provisions are entrenched 
So far we have been introduced to two important features of the Constitution -
that it is codified, and that it is a blend of specificity and vagueness. But there is 
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Key term 

Entrenchment The 

application of extra 

a third important feature which we call entrenchment. And that leads us into a 

consideration of the process for amending the Constitution. 

legal safeguards to a 

constitu tional provision to 

make it more difficult to 

amend or abolish it. 

Perhaps the best way to help us understand what the word 'entrenchment' 

means is to remember its non-political meaning. In the time, say, of the First 

World War, an entrenchment was the establishment of a military force in 

trenches (hence the word) or other fortified positions so as to protect against 

enemy attack. So when we say that various governmental or political provisions 

are entrenched, it means that they are, as it were, protected from enemy 

attack - from those who would wish to change or abolish them. The way this 

is done is to insist upon some kind of complicated system, as well as on super

majorities, in order to make amending such provisions exceedingly difficult, 

thereby affording them special protection. In the United States Constitution, 

entrenchment is provided through the complex amendment process. 

Frieze depicting the signing of the Constitution 

Amendments to the Constitution 

The amendment process 

The Founding Fathers, while realising the l'k I d 

wanted to make doing so a d'ff. It 
I e Y nee to amend the Constitution, 

I icu process. Thus it was to b t 

process requiring super-majorities of more than ' o e a w~-stage 

three-quarters majority (see Table 2 1) Th 50 ~· su_ch as ~wo-th1rds or a 

Stage 1 is the proposal and st 2 : . h e p_r~ce~s is laid out ,n Article V. 

amendments can b dag: is t e rat1f1cat1on. Constitutional 

e propose either by Congress b . . . 

convention called by Congress at the re u or Y_ a national const1tut1onal 

legislatures. All constitutional d q est of two-thirds of the state 

amen ments thus far ha b 

Congress. No national constitutional co . ve een proposed by 

by 1992, 32 state legislatures h d f _nvent,on has ever been called, although 

propose a balanced budget a dpe it,oned Congress for a convention to 

amen ment -J·ust tw h 

two-thirds. 
0 states s ort of the required 
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Table 2.1 The amendment process 

1 

2 

3 

4 

Proposed by Ratified by How often used? 

Two-thirds of the House and Senate Three-quarters of the state legislatures (38) 26 times 

Two-thirds of the House and Senate Ratifying conventions in three-quarters of Once (Twenty-

the states First Amendment) 

Legislatures in two-thirds of the states calling for a Three-quarters of the state legislatures Never 

national constitutional convention 

Legislatures in two-thirds of the states calling for a Ratifying conventions in three-quarters of Never 
national constitutional convention the states 

During the presidency of Bill Clinton (1993-2001), there were 17 votes on 
proposed constitutional amendments, an unusually high number. All these 
votes occurred during the six-year period when the Republicans controlled 
both houses of Congress - 1995-2001. A proposal to amend the Constitution 
requires a two-thirds majority in both houses to be successful. During this 
period, the House of Representatives agreed to a balanced budget amendment 
(1995) and a flag desecration amendment (1995, 1997 and 1999). However, 
the Senate agreed to neither of these, although it was only one vote short 
of the two-thirds majority required to pass the balanced budget amendment 
in 1997 and four votes short of passing a flag desecration amendment 
in 2000. 

During the presidency of George W. Bush (2001-09), there were six further 
attempts to amend the Constitution. But only three of these six votes - the 
three in the House of Representatives to ban the desecration of the American 
flag - received the required two-thirds majority. This means that the House 
has now voted on this amendment six times since 1995. Almost every time, the 
number of 'yes' votes has declined. When the Senate voted on the amendment 
in June 2006, the vote was 66-34, just one vote short of the required two
thirds majority. But with the Democrats retaking control of both houses of 
Congress in the 2006 midterm elections, passage of the amendment became 
much less likely as it is mostly Republicans who vote 'yes' on banning the 
desecration of the flag. This is the reason why these votes took place when 
the Senate and House of Representatives were controlled by the Republicans. 
Democrats tend to vote 'no' on such proposals. 

At the start of the 113th Congress in January 2013, bills to amend the 
Constitution were introduced on a range of subjects, including amendments to: 
■ require a balanced federal budget 
■ ban flag desecration 
■ reverse recent Supreme Court decisions on campaign finance 
■ guarantee equal rights for men and women 
■ introduce congressional term limits 

In November 2016, outgoing Democratic senator Barbara Boxer of California 
introduced a bill to abolish the Electoral College in the aftermath of the 
presidential election result earlier in the month that saw Democrat Hillary 
Clinton win the popular vote but lose in the Electoral College. 

Once an amendment has been successfully proposed, it is sent to the states 
for ratification. An amendment can be ratified either by three-quarters of the 
state legislatures or by state constitutional conventions in three-quarters of the 
states. Of the 27 amendments added to the Constitution, only one has been 
ratified by state constitutional conventions - the Twenty-First Amendment, 
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Advantages and disadvantages 

The amendment process 
Advantages 
■ Super-majorities ensure against a small majority being able to impose its 

will on a large minority. 
■ The lengthy and complicated process makes it less likely that the 

Constitution will be amended on a merely temporary issue. 
■ It ensures that both the federal and state governments must favour a 

proposal. 
■ It gives a magnified voice to the smaller-population states (through the 

Senate's role and the requirement for agreement of three-quarters of state 
legislatures). 

■ Provision for a constitutional convention called by the states ensures 
against a veto being operated by Congress on the initiation of 
amendments. 

Disadvantages 
■ It makes it overly difficult for the Constitution to be amended, thereby 

perpetuating what some see as outdated provisions: for example, the 
Electoral College. 

■ It makes possible the thwarting of the will of the majority by a small and 
possibly unrepresentative minority. 

■ The lengthy and complicated process nonetheless allowed the Prohibition 
amendment to be passed (1918). 

■ The difficulty of formal amendment enhances the power of the (unelected) 
Supreme Court to make interpretative amendments. 

■ The voice of small-population states is over-represented. 

which repealed the Eighteenth Amendment and thus ended the prohibition of 
alcohol. Of the 33 amendments passed to them for ratification by Congress, 
the states have ratified 27. Thus, once an amendment has been successfully 
proposed by Congress, it stands a good chance of finding its way into the 
Constitution. 

Only six amendments have failed at the ratification stage in over 210 years. 
The most recent was the District of Columbia voting rights amendment, which 
would have granted the District - the federal capital - full representation in 
Congress as if it were a state. Only 16 states - rather than the 38 required -
had voted to ratify this amendment when it expired in 7985. Three years earlier, 
the equal rights amendment for the rights of women had fallen just three states 
short in the ratification process. 

The Bill of Rights and later amendments 
Of the 27 amendments to the Constitution, the first ten were proposed 
together by Congress in September 1789 and were ratified together by 
three -quarters of the states by December 1791. Collectively, they are 
known as the Bill of Rights (see Box 2.4). Many states had somewhat 
reluctantly signed up to the new federal Constitution with its potentially 
powerful centralised government. The Bill of Rights was designed to sugar 
the constitutional pill by protecting Americans against an over-powerful 
federal government. 

_J 



Box 2.4 

Selected amendments to the Constitut ion 
Amendments I-X: the Bill of Rights (1791) 
I Freedom of religion, speech, the press, and assembly 
II Right to keep and bear arms 
Ill No quartering of troops in private homes 
IV Unreasonable searches and seizures prohibited 
V Rights of accused persons 
VI Rights of trial 

VII Common-law suits 
VIII Excessive bail, and cruel and unusual punishments prohibited 
IX Un-enumerated rights protected 
X Un-delegated powers reserved to the states or to the people 

Some later amendments 
XIII Slavery proh ibited (1865) 
XIV Ex-slaves made cit izens - including 'equal protection' and 'due process ' 

clauses (1868) 
XVI Federal government granted power to impose income tax (1913) 
XVII Direct election of the Senate (1913) 
XXII Two-term limit for the president (1951) 
XXV Presidential succession and disability procedures (1967) 
XXVI Voting age lowered to 18 (1971) 
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Seventeen further amendments have been passed sin~e the Bill o~ Rights. The 
T lfth Amendment (1804) revised the process for electing the president and 
v:: president. The Thirteenth (1865), Fourteenth_ (1868) and Fifte_e~th (1870) 
Amendments were proposed and ratified immediately after the Civil War to end 
slavery and guarantee rights to the former sla~es. The Fo_urteent~ Amen~ment, 
as we shall see later, has become increasingly important 1n American society 
through its 'equal protection' and 'due process' clauses. The Sixteenth Amendment 
(1913) is of crucial importance in understanding how the federal government's 
power increased during the twentieth century. It allowed the federal government 
to impose an income tax. The Seventeenth Amendment (also 1913) provided for 
the direct election of the Senate. Previously, senators were appointed by their 
state legislatures. The Twenty-Second Amendment (1951) limited the president to 
a maximum of two terms in office. The Twenty-Fifth Amendment (1967) dealt 
with issues of presidential disability and succession, which had come to the fore 
following the assassination of President Kennedy four years earlier. The Twenty
Sixth Amendment (1971) lowered the voting age to 18. 

Why has the Constitution been amended so rarely? 
With only 27 amendments passed, and only 17 of those in the last 210 years, 
the question is raised as to why so few amendments have been passed. There 
are four significant reasons. 
■ The Founding Fathers created a deliberately difficult process. The need for 

both Congress and the states to agree, and the need for super-majorities, 
make the amendment process difficult. Hundreds of amendments have been 
initiated, but very few have made it successfully through the process. 

■ The Founding Fathers created a document that was, at least in parts, 
deliberately unspecific and vague, such as Congress's power 'to provide for 
the common defence and general welfare' of the United States. This has 
allowed the document to evolve without the need for formal amendment. 

■ The most important reason, the Supreme Court's power of judicial review, 
is considered in Chapter 5. Suffice it to say here that this power allows 
the C?urt to interpre~ the Constitution and thereby, in effect, change the 
meaning of words written over two centuries ago - to make what one 
might call 'interpretative amendments' rather than formal amendments. 
Thus, for example, the Court can state what the phrase in the Eighth 
Ame~dment, which forbids 'cruel and unusual punishments', means today. 

■ Ame~1c~ns have become cautious of tampering with their Constitution. They 
hold 1t 1n some degree of veneration. In the early decades of the last century, 
they got themselves into difficulties by amending the Constitution to prohibit 
~he n:1a_n_ufa

1

cture, ~ale a~d importation of alcohol. Fourteen years later, 
Proh1~1t1on was d1scred1ted and the offending amendment was repealed. This 

experience proved to be an important lesson for subsequent generations. 

Activity 

• Go to_ th~ website of the National Constitution Center at: https:/ / 
const1tut1oncenter.org/ interactive-constitution. 

• Click ~n ~he 'Explore it ' button, then use the cursor to select any of the 
const1tut1onal amendments. 

• Read the debate articles presented. 
• Write a 500-word piece (250 words h . 

f th d 
on eac side of the debate) concerning any 

o e amen ments. 



Constitutional rights 
Key term 

Constitutional rights 
Fundamental rights 
guaranteed by the 
Constitution, including 
freedom of speech and 
religion, and freedom from 
arbitra ry arrest. 

The Constitution guarantees certain fundamental constitutional rights. Just listing 
rights in a constitution does not, in itself, mean that these rights are fully operative. 
The government - be it federal, state or local - must take steps to ensure that 
these rights are effectively protected. As we shall see later, all three branches of 
the federal government - the legislature (Congress), the executive (the president) 
and the judiciary (the courts, and especially the Supreme Court) - play an 
important role in trying to ensure that these constitutional rights are effective for 
all Americans. So what rights are granted by the Constitution? 

The First Amendment guarantees the most basic and fundamental rights: 
freedom of religion; freedom of speech; freedom of the press; freedom of 
assembly. Debates such as those concerning prayers in public (i.e. state) schools, 
pornography on the internet, flag burning and press censorship all centre 
upon First Amendment rights. The Second Amendment guarantees that 'the 
right of the people to keep and bear arms shall not be infringed'. It is on this 
amendment that the debate about gun control focuses . The Supreme Court 
weighed in with a major decision on the meaning of this amendment in 2008. 
The Fourth Amendment guarantees the right against unreasonable searches -
either of your person or of your property. You might well have heard of Americans 
'pleading the Fifth Amendment' - the right to silence, protecting the individual 
from self-incrimination. The Eighth Amendment, which states that 'cruel and 
unusual punishments' shall not be inflicted, is the focus of the death penalty 
debate. The Tenth Amendment tends to be an article of faith of the modern 
Republican Party, in standing up for states' rights over the increasing power of 
the federal government in Washington DC. 

Later amendments have been added to guarantee other fundamental rights 
and liberties. Voting rights were guaranteed to women by the Nineteenth 
Amendment in 1920 and to those over 18 years of age by the Twenty-
Sixth Amendment in 1971. Voting rights were also guaranteed to previously 
discriminated minorities - notably black voters - by the Twenty-Fourth 
Amendment passed in 1964. It is largely up to the courts, especially the United 
States Supreme Court, to ensure that these rights are effective. We shall 
examine this in Chapter 5. 

The principles of the Constitution 

Key term 

Separation of powers A 
theory of government 
whereby political power 
is distributed among the 
legislature, the executive 
and the judiciary, each 
acting both independently 
and interdependently. 

The Constitution is based on three key principles - fundamental and 
foundational ideas - that form its very core and basis: namely, the separation of 
powers, checks and balances, and federalism. Linked with the first two is another 
principle, that of bipartisanship, and linked with federalism is the principle of 
limited government. The following sections will consider each of these principles. 

Separation of powers 
The first key principle is the separation of powers. This is a theory of 
government whereby political power is distributed among three branches 
of government - the legislature, the executive and the judiciary - acting 
both independently and interdependently. This framework was put in place 
by the Founding Fathers because of their fear of tyranny. The framers of 
the Constitution were influenced by the writings of the French political 
philosopher Montesquieu (1689-1755). In his book De L'Esprit des Loix (The 
Spirit of the Laws), published in 1748, Montesquieu argued for a separation 
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of powers into legislative, executive and 

judicial branches in order to avo id tyranny. 

'When the legislative and executive powers 

are united in the same person ... there can b 

no liberty,' he wrote. e 

The Founding Fathers had the idea that 

each of these three independent yet co

equal branches should check the power of 

the others. It was decided that no person 

could be in more than one branch of the 

federal government at the same time _ 

what we might call 'the separation of 

personnel'. When, in 2008, Senator Barack 

Obama was elected president, he had to 

resign from the Senate, as did his newly 

elected vice president Senator Joe Biden. 

In this sense, the three branches - the 

institutions of government - are entirely 

separate. 

However, the term 'separation of powers' 

is misleading, for it is the institutions that 

are separate, not the powers. Professor 

Richard Neustadt was the most helpful 

in clearing up this potential confusion. 

Neustadt (1960) wrote: The Constitutional 

Convention of 1787 is supposed to have 

created a government of "separated 

powers". It did nothing of the sort. Rather, 

it created a government of separated 

institutions sharing powers.' Quite right. 

So the concept is best thought of as the 

doctrine of 'shared powers'. And those 

'shared powers' are what checks and 

balances are all about, for the Founding 

Fathers set up an intricate system whereby each branch of the federal 

government would check and balance the other two. This is especially 

important in terms of the legislature and the executive, which Professor 

S.E. Finer (1970) described as being 'like two halves of a bank note - each 

useless without the other'. 
Key terms 

Checks and balances A 

system of gove rnment 

that gives each branch -

legislative, execut ive and 

judicial - the m eans to 
part ially control the power 

exercised by the other 

branches. 

Checks and balances 
The second key principle of the Constitution is checks and balances . This 

principle gives each branch of the federal government - the legislature, 

the executive and the judiciary - the means to partially control the power 

of the other branches , largely to res ist encroachments on its own powers 

and to maintain democratic government. The main checks and balances 

exercised by each branch are detailed in Box 2.5. We shall look at these 

in turn . 



Key terms 

State of the Union Address 

An annual speech made 
by the president to a joint 
session of Congress, setting 
out his proposed legislative 
programme for the coming 
year. 

Presidential veto The 
president 's power under 
Article II of the Constitution 
to return a bill to Congress 
unsigned, along with the 
reasons for his objection. 

Box 2.5 

Checks and balances: how they work 

Because the Constitution creates a system of separate institutions that share 
powers, each institution (or branch) can check the powers of the others. The 
major checks possessed by each branch are as follows. 

President 
1 Can check Congress by vetoing a bill it has passed 
2 Can check the federal courts by nominating judges and by the power of 

pardon 

Congress 
1 Can check the president by: 

■ amending/delaying/rejecting the president's legislative proposals 
■ overriding the president's veto 
■ the power of the purse 
■ refusing to approve the president's appointments {Senate only) 
■ refusing to ratify the president's treaties {Senate only) 
■ using the impeachment and trial powers to remove the president 

from office 
2 Can check the federal courts by: 

■ proposing constitutional amendments to overturn a judicial decision 
■ refusing to approve a person nominated to the federal courts 

(Senate only) 

Federal courts 
1 Can check Congress by declaring a law unconstitutional 
2 Can check the president by declaring the president's actions - or the actions 

of any of the president's subordinates - unconstitutional 

As well as these formal checks, there are also informal checks, such as Congress 's 
check of investigation through its committee system. 

Checks by the president on Congress 
The president is given the power to recommend legislation to Congress. 

They do this formally in January of each year in what is known as the 
State of the Union Address. Presidents use this set-piece speech, delivered 

to a joint session of Congress - as well as cabinet members, the justices of 

the Supreme Court, and other invited guests - before a nationwide audience 

on primetime television. It is the president 's main opportunity to lay out 
their legislative agenda, in effect saying to Congress, 'this is what I want 

you to debate and pass into law'. President Obama used his State of the 
Union Address in January 2010 to focus on his healthcare reform proposals, 

urging Congress: 'Let's get it done!' Two months later, Obama signed the bill 

into law. 
In addition, the president has the power to veto bills passed by Congress. 

During his eight years in office, President Obama used the regular veto on 12 

occasions including, in 2016, his veto of a bill that would have rescinded parts of 

his healthcare reform legislation. 
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President Ba rack Obama delivering his 2011 State of the Union Address 

Checks by the president on the courts 
Here the president has two significant checks. First, the president nominates 
all federal judges - to the trial courts, appeal courts and Supreme Court. It 
is the last that are the most important. During his first term, President Barack 
Obama was able to make two appointments to the Supreme Court - Sonia 
Sotomayor (2009) and Elena Kagan (2010). By choosing justices whose judicial 
philosophy matches their own, presidents can hope to mould the outlook of 
the Court for years to come. 

Second, the president has the power of pardon. This has become controversial 
in recent times. In 1974, President Ford pardoned his predecessor - President 
Nixon - for any crimes that Nixon might have committed in the so-called 
Watergate affair. On the final day of his presidency, President Clinton pardoned 
740 people, including Mark Rich, a notorious tax fugitive. President Obama 
pardoned 142 people during his final three weeks in office. 

Checks by Congress on the president 
The Founding Fathers were most anxious about the possible power of the 
singular executive they had created - the president. As a result. they hedged 
this branch of government with the most checks. Congress exercises eight 
signifi cant checks on the president. 
■ Congress can amend, block or even reject items of legislation recommended 

by the president. In 2010, it passed - but in a significantly amended 
form - President Obama's healthcare reform bill. But Congress blocked 
Obama's attempt at immigration reform and rejected every proposal he 
made regarding meaningful gun control legislation. 



■ Congress can override the president's veto. To do this, it needs to gain a 
two-thirds majority in both houses of Congress. During President George W. 
Bush's two terms, Congress overrode four of his 11 regular vetoes, including 
his vetoes of the 2007 Water Resources Development Bill and the 2008 Food 
Conservation and Energy Bill. It was not until the last four months of his 
eight years in office that Congress first overrode one of President Obama's 
vetoes - his twelfth. In September 2016, Obama vetoed the Justice Against 
Sponsors of Terrorism Act that would have allowed American families of the 
victims of the September 11 terrorist attacks to sue the government of Saudi 
Arabia for any role they played in the plot. 

■ Congress has the significant power that is referred to as 'the power of the 
purse'. All the money that the president wants to spend on the president's 
policies must be voted for by Congress. Its refusal to vote for this money 
will significantly curtail what the president can do - be it in domestic or 
foreign policy. In 2007, the Democrat-controlled Congress attempted to 
limit President George W. Bush's spending on the military operations in 
Iraq. 

President Franklin D. Roosevelt signs the declaration of war on Japan, 8 December 1941 

■ In the field of foreign policy, Congress has two further checks on the 
president. Although the Constitution confers on the president the power 
to be 'commander-in-chief' of the armed forces, it confers on Congress 
the power to declare war. Although this power seems to have fallen into 
disuse - the last time Congress declared war was on Japan in 1941 -
Congress has successfully forced presidents since then to seek specific 
authorisation before committing troops to situations in which hostilities 
are likely or inevitable. In October 2002, President George W. Bush gained 
specific authorisation from Congress to use military force in Iraq. The House 
approved the use of troops in Iraq by 296 votes to 182, while the vote in 
the Senate was 77 votes to 23. 
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■ The Senate has the power to rat ify t reaties negotiaterl by thP. pr1"; c-,i d1::nt 
This requires a two-thirds majority. In 2010, the Senate rati f ied thf: n,;vi 
START Treaty with Russia by 71 votes to 26. In 1999, the Senate rejer.terl 
the Comprehensive Test Ban Treaty by 48 votes t o 51 - tha t is, 18 /Ote(. 
short of the 66 votes required to ratify it. This was the f irs t major treaty 
to be rejected by the Senate since the rejection of the Versa illes Treaty in 
1920. Five minor treaties had been rejected in between. Then in December 
2012, the Senate rejected the Convention on the Rights of Persons with 
Disabilities by 61 votes to 38 - just five votes short of t he two-thirds 
majority required to ratify it. 

■ Another check exercised by Congress over t he president is an important 
power held by the Senate alone - t he power to confirm many of the 
appointments that the president makes to the executive branch and all the 
appointments he makes to the fede ral jud icia ry. Execut ive appointments 
subject to Senate confirmation include such high-profile posts as cabinet 
members, ambassadors and heads of important agencies such as the 
Central Intelligence Agency {CIA) and the Federa l Bu reau of Investigation 
(FBI). Only a simple majority is requ ired for confirmation. Rejections are 
unusual, but only because presidents usually consult informally w ith 
key senators before announcing such appointments, naming only those 
for whom confirmation is a fair certa inty. In 1987, the Senate rejected 
(42-58) President Reagan's nominee, Robert Bork, for a place on the 
Supreme Court (see Chapter 5). In 1989, the Senate rejected {47- 53) John 
Tower as secretary of defense. In October 2005, Harriet Miers withdrew 
as a nominee to the Supreme Court following widespread criticism 
by Republican senators of her lack of qualification and conservative 
credentials. When in March 2016 President Obama nominated Judge 
Merrick Garland to the Supreme Court to replace Justice Antonin Scalia 
who had died the previous month , the Republican-controlled Senate 
refused to proceed with confirmation hearings on Judge Garland, claiming 
that the nomination should await the new president who would take up 
office in January 2017. 

President Obama nominates Judge Merrick Garland to the Supreme Court , March 2016 

I 



Key term 

Impeachment A formal 
accusation of a serving 
federal official by a simple 
majority vote of the House 
of Representat ives. 

■ Two further important checks on the president are given to Congress. 
The first is the power of investigation: Congress - usually through its 
committees - may investigate the actions or policies of any member of 
the executive branch, including the president. Following a terrorist attack on 
the American diplomatic compound in Benghazi, Libya, in September 2012, 
in which the American ambassador Christopher Stevens was killed, no fewer 
than seven congressional committees held hearings on the events that had 
led up to it and the way both President Obama and then secretary of state 
Hillary Clinton had handled the matter. 

■ Finally, in the most serious circumstances, investigation may lead to impeachment 
- the ultimate check that Congress holds over the executive. Congress may 
impeach any member of the executive branch, including the president. Two 
presidents - Andrew Johnson (1868) and Bill Clinton (1998) - have been 
impeached by Congress. It is the House of Representatives which has the 
power of impeachment. In 1998, it passed two articles of impeachment against 
President Clinton - for perjury (228- 206) and obstruction of justice (221-212). 
Just a simple majority is required. Once the House has impeached, the Senate 
then conducts the trial. If found guilty by a two-thirds majority, the accused 
person is removed from office. In President Clinton's case, the Senate found him 
not guilty on both articles of impeachment - the votes being 45-55 on perjury 
and 50-50 on obstruction of justice, respectively 22 and 17 votes short of the 
required two-thirds majority. In the 1860s, President Johnson escaped conviction 
by the Senate by just one vote. In 1974, President Nixon resigned rather than 
face near certain impeachment by the House and conviction by the Senate. Thus, 
through impeachment - what someone has described as 'the political equivalent 
of the death penalty' - Congress can remove the president. This is the ultimate 
check. The president holds no similar power - he cannot remove Congress. 
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. NIKON RESIGNS 
HE( URGES A -TIME OF 'HEALING'; 
FORD WILL TAKE OFFICE TODAY 

'Sacrifice' Is Praised; 
KiBsinger tg Remain 

The New York Times announces President Nixon's resignation 

The 37th President 
Is First to Quit Pait -.... ASHIMO'MM, .............. 
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Checks by Congress on the courts 

h t ·mportant checks on the courts. First, there is again 
Congress as wo 1 • 

h f ·mpeachment trial and removal from office. In the space of 
t e power o 1 , • 

h (1986 89) Congress removed three federal Judges from office 
t ree years - , . . 
_ Harry Claiborne for tax evasion, Alcee Hastings for bribery, and Walter 

Nixon for perjury. In March 2010, the House of Represen~atives_ impeached 

federal judge Thomas Porteous for corruption, and following guilty verdicts 

in the Senate on four counts, Judge Porteous was removed from office later 

that year. 
A more subtle but still significant check is that Congress can propose 

constitutional amendments to - in effect - overturn a decision of the 

Supreme court. When in 1896 the Supreme Court declared federal income tax 

to be unconstitutional, Congress proposed th_e Sixteenth Amendment granting 

Congress the power to levy income tax. It was ratified and became operative 

in 1913. Congress has more recently attempted unsuccessfully to reverse 

Supreme Court decisions on such issues as flag burning and prayer in public 

schools. Following a controversial ruling by the Supreme Court on the subject 

of campaign finance in 2010, Senator Tom Udall (Democrat, New Mexico) 

introduced a proposed constitutional amendment to reverse the effects of this 

decision. But the amendment got no further than an unsuccessful vote on the 

Senate floor. 

Checks by the courts on Congress 

The judiciary - headed by the Supreme Court - possesses one very significant 

power over Congress: the power of judicial review. This is the power of the court 

to declare Acts of Congress to be unconstitutional and therefore null and void. 

In the 1997 case of Reno v American Civil Liberties Union, the Supreme Court 

declared the Communications Decency Act (1996) unconstitutional. In 2013, in 

the case of United States v Windsor, the Court declared the Defense of Marriage 

Act (1996) unconstitutional. 

Checks by the courts on the president 

The courts have the same power of judicial review over the executive 

branch. Here the power of judicial review is the ability to declare actions 

of any member of the executive branch to be unconstitutional. In United 

States v Richard Nixon (1974), the Court ordered President Nixon to 

hand over the so-called White House tapes and thereby stop impeding 

investigation of the Watergate affair. Nixon obeyed, handed over the tapes 

and resigned just 16 days later, once the tapes showed his involvement in 

an intricate cover-up. In the 2006 case of Hamdan v Rumsfeld, the Supreme 

Court declared unconstitutional the military commissions set up by the 

administration of President George W. Bush to try suspected members of 

Al Qaeda held at Guantanamo Bay in Cuba. Then in 2014, in National Labor 

Relations Board v Noel Canning, the Court ruled that President Obama had 

acted unconstitutionally in making three appointments to the National 

Labor Relations Board without the approval of the Senate. In 2017, in the 

case of State of Washington v Donald j. Trump, the federal courts placed 

a temporary restraining order on President Trump's executive order that 

banned people from seven Muslim-majority countries from entering the 

Un ited States . 



Key terms 

Bipartisanship Close 
cooperation between 
the two major parties to 
achieve desired political 
goals. In the US system 
of government, it may be 
crucial fo r political success. 

Divided government When 
the presidency is controlled 
by one party, and one or 
both houses of Congress 
are controlled by the other 
party. 

Bipartisanship 
The checks and balances between the three branches of the federal 
government - especially those between the legislature and the executive -
have important consequences for US politics. The framers of the Constitution 
hoped to encourage a spirit of bipartisanship and compromise between the 
president and Congress. Laws would be passed, treaties ratified, appointments 
confirmed and budgets fixed only when both branches worked together. 
President George W. Bush managed to achieve his education reforms in 
2001-02 because he worked with leading congressional Democrats such as 
Senator Edward Kennedy. The trouble is that gridlock can result. Most recent 
presidents have accused the Senate of either rejecting or blocking their judicial 
nominations for partisan reasons. As a consequence, a large number of posts in 
both the federal trial and appeal courts remain unfilled for months, even years, 
slowing down the work of the courts. 

This raises the issue of divided government, a term used to refer to the 
situation in which one party controls the presidency and the other party 
controls one or both houses of Congress. Of late, this has become the norm. 
The 48 years between 1969 and 2016 have seen 35½ years of divided 
government, and for 24 of those years the president's party controlled neither 
house. For only 12½ years of this period did one party control the presidency 
and both houses of Congress: 1977-81 (Jimmy Carter) and 1993-95 {Bill 
Clinton) for the Democrats; January-June of 2001 and 2003-07 {George W. 
Bush) for the Republicans; and 2009-11 {Barack Obama) for the Democrats. It 
is worth noting, too, that divided government has not always been the norm. In 
the previous 48 years - from 1921 to 1969 - there was divided government 
for only ten years. 

Does divided government make the checks and balances between Congress 
and the president more or less effective? There are arguments on both sides. 
Some think that divided government leads to more effective government. Bills 
are scrutinised more closely, treaties checked more carefully and nominees 
questioned more rigorously in the confirmation process. There is some evidence 
that when Congress and the president are of the same party, legislation, 
nominations, budgets, treaties and the like are nodded through without as much 
careful scrutiny as there should be. Not since 1935 has the Senate rejected 
a treaty of a president of its own party. Only twice in the last 50 years has 
Congress overridden a veto of a president of its party. In 1964, Democrat 
President Johnson managed to persuade a Congress with Democrat majorities 
in both houses to pass the Tonkin Gulf Resolution which authorised him to take 
whatever action was deemed appropriate in South Vietnam. During the years 
of Republican control from 2003 through 2006, Congress was fairly feeble in 
exercising its oversight function of Republican president George W. Bush's 
war in Iraq. 

Others, however, think that divided government leads to less effective 
government. Examples such as the treatment of Republican Supreme Court 
nominees Robert Bork (1987) and Clarence Thomas {1991) by a Democrat
controlled Senate, and the impeachment proceedings conducted against 
Democrat President Bill Clinton by a Republican-controlled Congress (1998-99) 
seem poor advertisements for effective checks and balances. We shall see 
what happens under the return of united government from January 2017 as a 
Republican president governs with his own party in the majority in both houses 
of Congress. 
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Debate 

Does the US Constitution still work? 

~~he amendment process is too difficult, making it 

almost impossible to amend parts that are no longer 

a plicable or to add parts that a majority desires. 

Yes 11 romise 
■ Federalism has proved to be an exce ent comp 

between strong national government and state 

■ T~e power of judicial revie~_gives th~ Supreme Court 

too much power to 'amend ,ts meaning. 
government diversity. . 

■ The text has proved very adaptable to changes in 

American society. 
■ The demanding amendment process has usually 

prevented frequent and ill-conceived proposals for 

■ It is too negative, giving too much power to those who 

oppose change. . , . 
■ Some parts make little sense in todays society (e.g. the 

amendment. · Electoral College). 
■ Rights and liberties of Americans have been protected. . 

■ The Supreme Court's power of judicial review has made ': 

even more adaptable through 'interpretative amendment • 

■ Some parts don't work as the framers of the Constitution 

would have envisaged (e.g. war-making powers). 

Key term 

Federalism A theory of 
government by which 
political power is divided 
between a national 
government and state 
governments, each 
having their own areas of 
substantive jurisdiction. 

Key terms 

Limited government A 

principle that the scope of 
the federal govern ment 
should be limited to that 
which is necessary for 
the common good of the 
people. 

Popular sovereignty The 
principle, inherent in 
both the Declaration of 
Independence and the 
Constitution, that ultimate 
political authority rests 
with the people. 

Federalism 
The third key principle of the Constitution is federalism. 'We the People of the 

United States, in order to form a more perfect Union .. .' So began the preamble to 

the new Constitution. Certainly, the first attempt at union was weak and almost 

disastrous. The Articles of Confederation showed just about how far the newly 

independent peoples of America were prepared to go in the formation of a 

national government - not very far; but the experience of confederacy had ,been 

educative. The compromise between a strong central government and states 

rights was to be federalism. It was what James Madison called 'a middle ground'. 

Limited government 
The framers of the Constitution wanted limited government, whereby 

government would do only what was essential, leaving the citizens' fundamental 

rights and freedoms as untouched as is possible in an organised and orderly 

society. The seventeenth-century English philosopher John Locke had grounded 

the case for limited government on the twin foundations of individual rights and 

popular sovereignty. 

At the Philadelphia Convention, there was considerable disagreement 

between those who wanted the states to remain sovereign and others who 

wanted to create a more centralised, federal arrangement. In order to bring 

about agreement between the anti-federalists and the federalists, the delegates 

agreed on a compromise by which the power of the new federal government 

would remain limited in its reach. The Founding Fathers had not thrown off one 

tyranny in Great Britain in order to create another nearer home. 

Thus the principle of limited government remains central to political debate 

today about the proper scope of the federal government. One sees it today in 

debate over the federal government's role in such issues as healthcare provision, 

education, immigration and gun control legislation. 

James Madison, writing later in The Federalist Papers, put the debate this way: 

If men were angels, no government would be necessary. If angels were to 

govern men, neither external nor internal controls on government would be 

necessary. In framing a government which is to be administered by men over 

men, the great difficulty lies in this: you must first enable the government to 

control the governed; and in the next place oblige it to control itself. 

Iii 



Benjamin Franklin (1706-90) 

Federalism involves a degree of decentralisation, which has proved suitable 
for a country as large and diverse as the USA has become. As Benjamin Franklin 
knew at the signing of the Declaration of Independence, a certain level of 
national unity was vital: 'We must all hang together, or, most assuredly, we shall 
all hang separately.' Thus, out of the disunity of the Articles of Confederation 
came the United States of America - f Pluribus Unum - 'Out of Many, One'. 

Under the Articles of Confederation, America had a confederacy, a loose 
league of friendship among the states. But the Articles soon ran into trouble, 
as we saw in Chapter 1, mainly because there was only a very weak central 
government. But Americans had fought a long war against the strong central 
power of the British government. They were not about to exchange a foreign 
tyranny for one of their own making. To the framers of the Constitution, 
their newly devised federal system avoided both extremes - the extreme of 
disunity under the Articles and the extreme of over-centralisation under Britain. 
As James Madison wrote, dividing power between the federal and state levels 
meant a 'double security' for the people. 'The different governments', he wrote, 
'will control each other, at the same time that each will be controlled by itself.' 

Nowhere is the word 'federal' or 'federalism' mentioned in the Constitution. 
How, then, was it written into the document? First, it was written into the 
enumerated powers of the three branches of the federal government - Congress 
was 'to coin money', the president was to 'be commander-in-chief' and so on. 
Second, it was included in the implied powers of the federal government. These 
are the powers that flow from, for example, the 'elastic clause' of the Constitution. 
Third, the federal government and the states were given certain concurrent 
powers: for example, the power to tax. Furthermore, the Tenth Amendment 
reserved all remaining powers 'to the states and to the people'. Finally, the 
Supreme Court was to be the umpire of all disagreements between the federal 
and state governments. As Chief Justice Charles Evans Hughes wrote in 1907: 'We 
are under a Constitution, but the Constitution is what the judges say it is.' 

James Madison (1751-1836) 
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The changing federal- state relationship 
Federalism is not, however, a fixed concept. It is ever changing. As Am~ 
has changed, so has the concept of federalism. During the latter part of the 
nineteenth century and the first two-thirds of the twentieth century, a nu b 

Key term 

Commerce clause The 
clause in Article I, Section 
8 of the Constitution 
empowering Congress to 
regulate commerce with 
foreign nations and among 
the states. 

l rn er 
of factors led to an increased role for the federa government. 
■ westward expansion. From 13 colonies clustered up and down the At[ . 

. antic 
coast settlement spread westwards across the Appalachian mountains , . 'over 
the plains of the Midwest, across the Rockies and all the way to the Pacific 
coast. 

■ The growth of population. Simultaneously, the population grew from just 
under 4 million in 1790, to 76 million by 1900, and 322 million by 2016. A 
growing nation required management by a growing government. 

■ Industrialisation. This brought the need for government regulation - the 
federal executive Department of Commerce and Labor was formed in 1903 
before being split into two separate departments just ten years later. 

■ Improvements in communication. While the nation grew in size, it shrank 
in terms of accessibility as modern methods of communication gradually 
developed. Journeys that had taken weeks eventually took only days or houl'I 
as roads, railways and aircraft opened up the nation. Radio, followed by 
television, brought instant communication and a feeling of national identity. 
People could communicate with others thousands of miles away, first by 
telephone and now by Twitter and e-mail. 

■ The Great Depression. Events influenced the federal-state relationship, too. 
When the Great Depression hit the USA in 1929, the states looked to the 
federal government to cure their ills. The state governments did not possess 
the necessary resources to reverse the huge levels of unemployment, launch 
vast public works schemes or rescue agriculture from the effects of the dust 
bowl conditions. It was Franklin Roosevelt's New Deal, with its ambitious 
schemes to build roads and schools and provide hydroelectric power, which 
helped get the USA back to work. 

■ Foreign policy. With the onset of the Second World War, the USA stepped 
out as a world superpower and the federal government - with exclusive 
jurisdiction over foreign policy - found its role enhanced significantly. 

■ Supreme Court decisions. Political changes occurred to alter the federal
state relationship. Decisions made by the Supreme Court - especially 
between 1937 and the 1970s - further enhanced the power of the federal 
government through their interpretation of the implied powers of the 
Constitution. This was possible through the Court applying a more expansive 
meaning to the powers allocated to Congress in Article I, Section 8 of the 
Constitution, especially the 'necessary and proper clause', the 'common 
defense and general welfare clause' and the commerce clause. From the 
mid -1980s, under the chief justiceships of William Rehnquist (1986-2005) 
and more recently John Roberts (2005-), the Court has sometimes taken a 
more restrictive view of these clauses, thereby limiting the role of Congress 
in particular and the federal government as a whole. This was most clearly 
seen in the 2012 decision of National Federation of Independent Business 
v Sebelius, in which the Court declared that President Obama's Healthcare 
Reform Act could not be justified under the commerce clause, but only 
under Congress's power to levy taxes . 



Key terms 

New federalism An 
approach to federalism 
characterised by a return 
of certain powers and 
responsibilities from the 
federal government to the 
states. 

Unfunded mandate A 
federal law requiring states 
to perform fu nctions 
for which the federal 
government does not 
supply funding. 

■ Constitutional amendments. One of the three post-Civil War 
amendments, the Fourteenth, changed dramatically - although not 
immediately - the federal government's relationship with the states. For 
the first time, the Constitution had been amended to impose prohibitions 
directly on state governments. Two requirements of the Fourteenth 
Amendment in particular have, over time, revolutionised the federal-state 
government relationship. These requirements - referred to as the 'due 
process' and the 'equal protection' provisions - are found towards the end 
of Section 1 of the Amendment. They read: 'Nor shall any State deprive any 
person of life, liberty, or property, without due process of law; nor deny to 
any person within its jurisdiction the equal protection of the laws.' 

These provisions of the Fourteenth Amendment have been used by the 
Supreme Court to invalidate state laws requiring public (i.e. state) school 
segregation and other forms of racial discrimination. Moreover, the Supreme
Court has employed them to outlaw a wide array of other state laws, ranging 
from certain restrictions on abortion, to Florida's attempt to order a recount 
in the 2000 presidential election between George W. Bush and Al Gore. 

Equally importantly, the passage of the Sixteenth Amendment (1913) 
allowed the federal government to impose an income tax. This gave the 
federal government the means to launch all the grand programmes that 
would flourish from Roosevelt's New Deal through the presidencies of 
Truman, Kennedy and Johnson to the late 1960s. 

Phases of federalism 
In the period from the 1780s to the 1920s, the individual state governments 
exercised most political power. The focus was very much on states' rights. 
But following the devastating effects of the Wall Street Crash and the Great 
Depression, the period from the 1930s to the 1960s saw a significant increase in 
the power and scope of the federal government. During this period, the federal 
government made increasing use of categorical grants - schemes by which it 
was able to stipulate how federal tax dollars were used by the states. 

During the final three decades of the twentieth century, however, there was 
a discernible movement towards decentralisation - what President Nixon 
called new federalism. This era saw the rise of block grants - money given 
to states by the federal government to be used at their discretion within broad 
policy areas. This change in the federal-state relationship coincided with the 
administrations of four Republican presidents: Richard Nixon, Gerald Ford, Ronald 
Reagan and George H.W. Bush. But in some ways, the states did not benefit much 
from these new trends in federalism. As the federal deficit increased in the 1980s, 
federal programmes were cut. This gave rise to a new term - the unfunded 
mandate - by which the federal government would legally require states to 
perform some function without providing any money with which to fund it. 

By the mid-1990s, however, with a new Republican majority in both houses 
of Congress, Washington was once again talking of devolving power back to 
the states. One might therefore refer to these decades as an era of 'zigzag 
federalism', for during this period, while in some policy areas states gained 
greater flexibility and autonomy to experiment with ~e": polic~ appr~aches, in 
other areas Washington exercised stricter control. This kind of inconsistency was 
to be seen during the second Bush presidency, and especially after the events of 
11 September 2001. 
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Map of the USA in state licence plates 

Key term 

Great Society Democratic 
president Lyndon Johnson's 
programme of economic 
and socia l reforms and 
welfare schemes -
announced in May 1964 
- to try to solve America's 
problems of poverty, 
malnutrit ion, poor housing 
and access to medical care. 

Federalism under George W. Bush (2001-09) 
When George W. Bush arrived in Washington in January 2001, one would have 
presumed that as a Republican president he would continue the moves towards 
shrinking the size of the federal government and of decentralisation. But one 
of the most unexpected facts about the administration of George W. Bush was 
that he presided over the largest overall increase in inflation-adjusted federal 
government spending since Lyndon Johnson's Great Society programme of 
the mid-1960s. Total federal government spending grew by 33% during Bush's 
first term (2001 - 05). The federal budget as a share of the economy grew 
from 18.4% of gross domestic product (GDP) in 2000, Clinton's last full year 
in office, to 20.5% in 2008 - Bush's last full year in office. Four policy 
areas accounted for this expansion of the federal government under George 
W. Bush - education, Medicare, homeland security along with national defence, 
and finally the economy and jobs following the Wall Street and banking collapse 
of 2008. 

Education 
As governor of Texas, George W. Bush had focused on education as one of the 
most important areas of policy and he brought the same focus to Washington 
in 2001. Education had been a cornerstone of George W. Bush's 2000 election 
campaign with its slogan of 'No ch ild left behind'. Now, as president, Bush 
wanted to use the re-authorisation of the 1965 Elementary and Secondary 
Education Act as a vehicle for his education reforms. The No Child Left Beh ind 

Act, signed into law by President Bush in January 2002, ushered in the most 
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Key term 

Medicare A federal 

government scheme, 

introduced in 1965, to 

provide America's over-65s 

with basic health insurance 

to cover medical and 

hospital care. 

sweeping changes in federal education policy since the 1960s. In what was a 

major expansion of the federal government's role in education, the new law 

mandated that the states test children annually in grades 4 to 8 (equivalent to 

Years 3 to 7 in the UK) using, in part, a uniform national test. It required that 

children in failing schools be moved to successful ones and provided for a 20% 

increase in funding for the poorest, inner city schools. It tripled the amount of 

federal funding for scientifically based reading programmes. For Bush, this was 

the federal government as enabler. At the bill-signing ceremony at the White 

House, he declared: 

The federal government will not micromanage how schools are run. We believe 

strongly the best path to education reform is to trust the local people. And so the 

new role of the federal government is to set high standards, provide resources, 

hold people accountable, and liberate school districts to meet these standards. 

Significant questions remain as to the effectiveness of Bush's much-

trumpeted education reforms. But whatever else the No Child Left Behind 

Act was, it signalled a whole new approach to federal-state relations for a 

Republican president. 

George W. Bush 's No Child Left Behind Act ushered in sweeping changes in federal 
education policy 

Medicare 
Medicare is a federal government healthcare programme for the over-65s 

introduced in 1965 by Democrat president Lyndon Johnson. In December 2003, 

George W. Bush signed a major Medicare expansion bill into law which included 

a new prescription drug benefit. The measure was estimated to cost $400 

billion in its first ten years and was written to benefit American seniors. That a 

Republican president should preside over the modernisation and expansion of 

Medicare was certainly something of an irony. But a number of conservative 

Republicans were critical of the price tag of the reforms as well as of the fact 

that a Republican president was supporting such a huge expansion of a federal 

government programme. In the House, 25 Republicans voted 'no' on its final 

passage, as did nine Republicans in the Senate. 
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Homeland security and defence . 
d. b the Department of Defense increased 

Between 2001 and 2oo9, spen ing y . f 1250/ Between 2001 and 
$ 1 ·tr n increase o 70 · 

from $290 million to 65 md1 ion, _at . creased from J·ust $13 million to 
d" g on homelan secun Y in 

2006, ~~en in h f " -fold increase in five years. Both these increases 
$69 m1ll1on - more t an a ive 01 d h 

d
. lt of the events of 11 September 20 , an t e of course the 1rect resu h , were, . '. . . both Afghanistan and Iraq, as well as t e war bsequent m1l1tary operations in . . . 

su h . ase homeland security s1gnif1cantly. Defence 
on terror ' and the pus to incre 

. - h G ge w Bush years from 15% of the federal budget spending rose during t e eor . . o 
to 21%; homeland securit from less than 1% to Just shy of 3 Yo . 

Aerial view of damage caused at the Pentagon (Department of Defense), 11 September 2001 

Economy and jobs 
There was yet another extraordinary example of big-government Republicanism in 
September 2008 when President Bush authorised Secretary of the Treasury Henry 
Paulson to take control of two troubled privately owned but government-sponsored 
mortgage companies - the Federal National Mortgage Association, known as 
Fannie Mae, and the Federal Home Loan Mortgage Corporation, known as Freddie 
Mac. Together Fannie Mae and Freddie Mac owned or guaranteed about half of the 
$12 trillion US mortgage market and had suffered huge losses with the collapse of 
the housing market. 'In Crisis, Paulson's Stunning Use of Federal Power', headlined 
The Washington Post's front page the day after Paulson's announcement. 'Not since 
the early days of the [Franklin D.] Roosevelt administration, at the depth of the Great 
Depression, has the federal government taken such a direct role in the workings of 
the financial system,' wrote the Post's Steven Pearlstein in the related article. This 
was followed by the Bush administration's sponsorship of a $700 billion so-called 
'bail-out' package for Wall Street to alleviate the effects of the credit crunch. Again, 
this looked more like the policies of a New Deal Democrat than of a conservative 
Republican. The package was passed through Congress by mostly Democrat votes. 

Federalism under Barack Obama {2009-17) 
Whereas the Bush administration concentrated in its second term on war and 
terrorism, the Obama administration was more focused on domestic policy as a 
way of delivering his 'change' agenda as announced during his 2008 president ial 
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